In the Matter of:
Frank C. Collins, : HUDBCA No. 03- A- CH AWG31

Petiti oner

Frank Colli ns Pro se
202 W Hal e Street
Jasper, TX 75951

M chael Berke, Esqg. For the Secretary
U. S. Departnent of Housing and
Ur ban Devel opnent
O fice of Assistant General Counsel
for Mdwest Field Ofices
77 West Jackson Boul evard, Room 2604
Chi cago, Illinois 60606-3507

DECI S| ON AND ORDER ON
ADM NI STRATI VE WAGE GARNI SHMENT

Petitioner requested a hearing concerning a proposed
adm ni strative wage garni shnent relating to a debt allegedly
owed to the U S. Departnent of Housing and Urban Devel opnent
(“HUD"). This alleged debt resulted froma defaulted | oan,
whi ch was i nsured agai nst non-paynent by the Secretary of
HUD. The Debt Coll ection |Inprovenent Act of 1996, as anended
(31 U.S.C. 8 3720D), authorizes Federal agencies to utilize
adm ni strative wage garni shnent as a renedy for the
collection of debts owed to the United States Governnent.

The adm ni strative judges of this Board have been
designated to determ ne whether this debt is past-due and
enforceabl e against Petitioner, and, if so, whether the
Secretary may collect the alleged debt by adm nistrative
wage garnishnent. 24 CF. R 8§ 17.170(b). This hearing was
conducted in accordance with the procedures set forth at 31
CF.R § 285.11, as authorized by 24 CF.R 8§ 17.170. The
Secretary has the initial burden of proof to show the
exi stence and anobunt of the debt. 31 CF. R § 285.11
(f)(8)(i). Petitioner thereafter nust present by a
preponderance of the evidence that no debt exists or that
t he amount of the debt is incorrect. |In addition,
Petitioner may present evidence that the terns of the



repaynent schedul e are unl awful, woul d cause a financi al
hardship to the Petitioner, or that collection of the debt
may not be pursued due to operation of law, 31 CF. R 8§
285.11 (f)(8)(ii). Pursuant to 31 CF.R § 285.11

(f)(10) (i), issuance of a wage w thhol ding order was stayed
until the issuance of this witten decision.

SUMVARY OF FACTS AND DI SCUSSI ON

On July 1, 1994, Petitioner executed and delivered to
Statewi de Mbrtgage an installnment note in the anount of
$22,485.00 for a honme inprovenent |oan that was insured
agai nst non paynent by the Secretary pursuant to the
National Housing Act, 12 U.S.C. 8§ 1703. (Secretary’'s
Statenent, hereinafter “Secy. Stat.,” Exh. A). Thereafter,

St at ewi de Mbrtgage assigned the note to Norwest Bank of
Texas. (Secy. Stat., unmarked exhibit). Petitioner failed to
make paynents as agreed to on the note. (Secy. Stat., para.
3). Subsequent |y, Norwest Bank of Texas assigned the note
to the United States of America in accordance with 24 CF. R
8§ 201.54. 1d. The Secretary is the holder of the note on
behal f of the United States. |1d. Petitioner is indebted to
the Secretary in the follow ng anounts: $19,544.58 as the
unpai d principal bal ance as of August 30, 2003; $4,318.87 as
the unpaid interest on the principal balance at 5% per annum
t hr ough August 30, 2003; and interest on said principal

bal ance from August 31, 2003, at 5% per annumuntil paid.
(Secy. Stat., Exh. B, Declaration of Lester West,

herei nafter “West Decl.”).

The Secretary has filed a Statenent wi th docunentary
evi dence in support of his position that the Petitioner is
i ndebted to the Departnment in a specific anmount. Petitioner
does not dispute the existence or anmount of the debt.

Rat her, Petitioner disputes the terns of the proposed
repaynent schedul e and asserts that adm nistrative wage
gar ni shment woul d cause adverse financial hardship.

Petitioner may present evidence that the terns of the
repaynent schedul e woul d cause a financial hardship to the
Petitioner. 31 CF. R 8 285.11(f)(8)(ii). Petitioner states
that his “financial situation nakes it hard for [him to
nmeet [the terns of the repaynment schedule.]” (Supplenent to
the Secretary’'s Statenent, hereinafter, “Supp. Secy. Stat.,”
unmar ked exh., Hearing Request Form dated August 26, 2003).
As evidence that the adm nistrative wage garni shnrent woul d
cause financial hardship Petitioner states that he has
“three children to support and [|ives] paycheck to
paycheck.” (Petitioner’s letter received Septenber 30,
2003). Petitioner also submtted various docunents as
evidence that the terns of the repaynent schedul e would
cause financial hardship including: a utility, gas, cable,
and tel ephone bill; a life and car insurance bill; a |ease
and car paynent agreenent; and three pay stubs.



(Petitioner’'s letter received Septenber 30, 2003, unmarked
exhs.). Upon due consideration, this Board finds that the
Petitioner has submtted sufficient docunentary evidence
whi ch substantiates his claimthat the adm nistrative wage
garni shment of his disposable pay, in the anobunt sought by
the Secretary, would cause financial hardship.

Petitioner clains that “the wage garni shnment [has]
al ready started and [the amount was] figured out by [ny
enpl oyers’] payroll departnent.” (Petitioner’s letter
recei ved Septenber 30, 2003). The United States Departnent
of the Treasury (“Treasury”) sent Petitioner a Notice of
Intent to Initiate Adm nistrative Wage Garni shnent
Proceedi ngs, (“NA”) dated June 20, 2003. (West. Decl.
para. 8). The NO stated that if Treasury received
Petitioner’'s “witten request for a hearing on or before 07-
16-03, Treasury [woul d] not [issue] a wage garni shnment
order. . .until [his] hearing [was] held and a deci sion
[ was] reached.” (Supp. Secy. Stat., Exh. A, Suppl enental
Decl arati on of Lester J. West, hereinafter “Supp. West.

Decl.,” para. 3). Petitioner’s hearing request formis
dat ed August 26, 2003. (Supp. Secy. Stat., unmarked exh.,
Heari ng Request Form dated August 26, 2003). |In the absence

of atimely request for a hearing, Treasury properly issued
an adm ni strative wage garni shnment order on July 23, 2003.
(Supp. Secy. Stat., Exh. B, United States Governnment \Wage
Gar ni shment Order (SF-329B)).

It is well-established that a garnishnent under this
program may be up to an anobunt not to exceed fifteen (15)
percent of the debtor’s disposable pay. Petitioner alleges
that his enployer’s payroll department did not know “how to
cal cul ate the amount” to be garnished fromhis net
di sposabl e pay. (Petitioner’s undated letter received Dec.
1, 2003). As evidence of how Petitioner’s enployer’s payrol
departnent cal cul ated the anobunt withheld fromPetitioner’s
bi - weekly pay check, Petitioner submtted a docunent
entitled “Answers of Garnishee” signed by Diana MChristian,
Payrol | Manager of Wal-Mart Stores, Inc. (Petitioner’s
undated letter received Septenber 30, 2003, Exh. B). The
Answers of Garni shee show that fifteen (15) percent, or
$95.85, was withheld fromPetitioner’s disposable pay of
$638.98 as directed by the Treasury on July 23, 2003. (ld.;
Supp. Secy. Stat., Exh. B, United States Governnent Wage
Gar ni shment Order (SF-329B), Section 2(b)(1)). Petitioner
has not provided the Board with an explanation as to why he
bel i eves that the amount withheld from his paycheck, for the
bi - weekly period from August 23, 2003 to Septenber 5, 2003,
was incorrect.

However, the Board finds that the anount w thheld from
Petitioner’s disposable pay for this bi-weekly pay period
was cal cul ated inproperly. To properly calcul ate the anount
to be withheld, the enployer should have utilized the anount



of Petitioner’s bi-weekly earnings | ess the anount w thheld
for taxes. In this specific pay period, Petitioner’s
“Regul ar Earning [sic]” were $615.48; “Social Security”
taxes were $44.98. After subtracting these taxes from
regul ar earnings, Petitioner’s disposable income for this

bi - weekly period should have been $570.50. Fifteen (15)
percent of $570.50 is $85.50. Therefore $85.50 shoul d have
been garni shed from Petitioner’s pay, rather than $95. 85.
However, the Board finds this instance of inproper
calculation by Petitioner’s enployer of the anount to be

wi thheld from Petitioner’s disposable pay is inconsequenti al
and that Petitioner is not entitled to any rei nbursenent for
t he nom nal anmount overw t hhel d.

As for Petitioner’s interest in negotiating a paynent
anount acceptable to Petitioner, Petitioner is advised that
this Board is not authorized to extend, recommend, or accept
any paynment plan or settlenment offer on behalf of the
Department. Petitioner may wish to discuss this matter with
Lester J. West, Director, HUD Al bany Financial Operations
Center, 52 Corporate Circle, Al bany, NY 12203-5121. His
t el ephone nunber is 1-800-669-5152, extension 4206.
Petitioner may al so request a review of his financial status
by submtting to that HUD Ofice a Title | Financi al
Statenment (HUD Form 56142).

In any event, | find that the debt that is the subject
of this proceeding is legally enforceabl e against Petitioner
in the amount clained by the Secretary, but that an anount
equal to fifteen (15) percent of Petitioner’s disposable
income would constitute a financial hardship.

ORDER
It is nmy determnation that the anpbunt to be garni shed

bi -weekly in satisfaction of this debt -shall not exceed the
sum of 10% of Petitioner’s disposable incone.

The Order inposing the stay of referral of this matter
to the U S. Departnent of Treasury for adm nistrative wage
gar ni shment i s vacat ed.

It is hereby ORDERED that the Secretary is authorized
to seek collection of this outstanding obligation by means
of admi nistrative wage garnishnment in the amunt of 10% of
Petitioner’s disposable pay.

The Secretary shall not be prejudiced from seeking an
increase in the amount to be recovered by adm nistrative
wage garni shnment if, in the future, Petitioner’s incone
i ncreases or his bi-weekly expenses for necessities are
reduced.




David T. Anderson
Adm ni strative Judge

January 12, 2004



